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LEGAL TOPIC: MAKING A WILL - THE REQUIREMENTS FOR WILL TO BE 
VALID & THE EFFECTS OF FAILING TO LEAVE A VALID WILL 

 

By: Keshavi Khoorban 

       Attorney-at-Law 

       Martin George and Co. 
       Attorneys-at-Law 

  

INTRODUCTION 

A Will is a written instrument whereby a person, the Testator (or the Testatrix, 

if female) expresses their wishes in relation to the disposition of their Estate 

which they intend to take effect after their death. The term “Estate” in this 

context refers to the assets that the Testator owned or was entitled to as at the 

time of his death. Under a Will the Testator appoints someone as an Executor 

(or Executrix, if female) and once the Will is valid, the Executor can apply for a 

Grant of Probate after the death of the Testator and distribute his Estate in 

accordance with his wishes as expressed in his Will. 

WHAT REQUIREMENTS ARE NECESSARY FOR A VALID WILL: 

A. STATUTORY FORMALITIES 

Section 42 of the Wills and Probate Act Chap 9:03 provides as follows: 

“Save as hereinbefore provided, no Will executed after the commencement of this 

Act shall be admitted to probate or annexed to any letters of administration or be 

deemed to have any validity for any purpose whatsoever unless such Will is in 

writing and executed in manner hereinafter mentioned, that is to say,—it shall be 

made by a person of the age of twenty-one years or more, it shall either be 

signed at the foot or end thereof by the Testator or by some other person in 

his presence and by his direction and such signature shall be made or 

acknowledged by the Testator in the presence of two or more witnesses of 

either sex competent to attest a Will according to the law of England, 

present at the same time, and such witnesses shall attest and subscribe the 

Will in the presence of the Testator and of each other but no form of 

attestation shall be necessary. No person shall be a competent witness to any 
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Will executed or purporting to be executed after the 16th of May 1921, who has 

attested such Will by making a cross or mark or otherwise than by his signature in his 

own proper handwriting.” 

  

The statutory requirements for the valid execution of a Will can therefore be 

summarized as follows: 

(a) The Will must be in writing; 

(b) Made by a person of the age of 21 years or more; 

(c) The Will must be either signed at the foot or end by the Testator or by some 

other person in his presence and by his direction; 

(d) Such signature must be made or acknowledged by the Testator in the presence 

of two or more witnesses of either sex competent to attest a Will according to the 

law of England, present at the same time; and 

(e) Such witnesses must attest and subscribe the Will in presence of the Testator 

and of each other, but no form of attestation shall be necessary. 

(Note: A beneficiary under the Will, or the spouse of a beneficiary, under the 

Will ought not be a witness to the execution of same as his gift will 

fail: section 45 of the Wills and Probate Act); so if you are named in a Will 

as receiving a Gift or Devise therein, you MUST NOT also sign on that Will as a 

witness to the Execution thereof b y the Testator. 

  

B. TESTAMENTARY CAPACITY OR ANIMUS TESTANDI 

In order for a Will to be valid, the Testator must not only comply with the statutory 

formalities, but he must also have the necessary testamentary capacity or animus 

testandi when making his Will. The following must be established to satisfy this 

requirement: 

i.  The Testator had the mental capacity to make the Will; 

ii. The Testator knew and approved of the Will; and 
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iii. That the Will was that of a free and capable Testator, that is, he must have 

exercised his genuine free choice in the making of his Will and more 

particularly that he did not make it as a result of the undue influence or 

fraud of another. In this regard, we always make it clear to a person 

making a Will that we prefer to get their instructions for the Will from 

them alone, without ANY Family member or friend or associate of theirs 

present as there is always the risk of some influence being exerted by these 

close relations or friends being present in the room at the time of the 

making of the Will. We always emphasize to the Testator that it is their 

Will, not anybody elses, so whatever they wish to do with their property 

and assets and however they choose to share or distribute it after their 

death, it is entirely their own free choice. 

  

1. Mental Capacity 
 
Mental capacity means that the Testator must be of sound disposing mind 
and memory and the burden of proving this is usually on the person 
seeking to propound the Will.  In Banks v Goodfellow [1870] L.R. 5 Q.B. 
549, Cockburn LJ stated the following in relation to testamentary capacity; 
“It is essential to the exercise of such power that a Testator shall 
understand the nature of his act and its effects; shall understand the extent 
of the property of which he is disposing; shall be able to comprehend and 
appreciate the claims to which he ought to give effect, and with a view to 
the latter object, that no disorder of the mind shall poison his affections, 
pervert his sense of right or prevent the natural exercise of his faculties 
that no insane delusion shall influence his will in disposing of his property 
and bring about a disposal of it, which if his mind had been sound, would 
not have been made…As long as a Testator knows that he wants to leave 
the assets in a specific proportion for reasons that are clear, rational and 
consistent then he might be considered capable.” 
 
  
 
In the case of Marilyn Lucky v. Maureen Elizabeth Thomas-Vailloo, 
Stollmeyer J (as he then was) in HCA No. CV 1396 of 1996 (at page 15) 
stressed the need for the presence of a medical practitioner when an 
elderly or infirm Testator makes a Will. His Lordship stated as follows; 
“Where a Testator is elderly and infirm his will should be witnessed and 
approved by a medical practitioner who satisfies himself as to the capacity 
and understanding of the Testator and who records his examination and 
findings – Re Simpson, Schaniel v Simpson 1977 121 Sol Jo 224”. So in 
other words, to avoid the risk of challenge to a Will, if the Testator is very 
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elderly or infirm and it may possibly be alleged that they did not know 
what they were doing when making the Will and disposing of their assets, 
it is better as a matter of safety to have a medical Practitioner present at 
the time who can also endorse a certificate attesting to the mental 
competence and ability of the Testator to understand and make his own 
will freely and independently. 
 
  

2. Knowledge and Approval 
 
The Testator must not only have the mental capacity but he must also 
know and approve of its contents of the Will at the time of the 
execution.  The Court would require affirmative proof of knowledge and 
approval with respect to certain classes of persons for example: 

a. If a person is unable to speak or read or write, and gives instructions for his 

Will by signs, the Court would require evidence as to the signs used 

establishing that the Testator understood and approved of the contents of 

the will; or 

b. If the Testator is blind or illiterate, the court usually requires evidence that 

the Will was read over to him before he executed same and that he 

understood it.  It is for all these reasons why it is always recommended to 

have your own Attorney prepare your Will, so that way, these legal 

technicalities could be handled and dealt with properly, ensuring that your 

Will remains Valid. Many people try doing home-made Wills, but without the 

knowledge and experience as to how to handle these technical aspects , these 

home-made Wills run the risk of often being declared invalid. 

In Lucky v Thomas-Vailloo (supra), Stollmeyer J (as he then was) summarized the 

applicable principles when considering due execution and knowledge and approval 

of a Will as follows: 

“1) The onus of proving a Will as having been executed as required by law is on the 

party propounding it; 

2) There is a presumption of due execution if the Will is, ex facie, duly executed; 

3) The force of the presumption varies depending upon the circumstances. The 

presumption might be very strong if the document is entirely regular in form, but 

where it is irregular or unusual in form, the maxim omnia praesemuntur rite esse 

acta cannot apply with the same force, as for example, would be the case where the 

attestation clause is incomplete; 
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4) The party seeking to propound a Will must establish a prima facie case by 

proving due execution; 

 5) If a Will is not irregular or irrational, or not drawn by a person propounding the 

Will and benefitting under it, then this onus Will have been discharged; 

6) If either by the cross-examination of witnesses, or the pleadings and the evidence, 

the issues of either testamentary capacity or want of knowledge and approval are 

raised, then the onus on these issues shifts again to the party propounding the Will; 

7) Even if the party propounding the Will leads evidence as to due execution, there 

is still the question of whether the vigilance and suspicions of the court are aroused. 

If so, then the burden once again reverts to the party seeking to propound;” 

iii. Undue Influence 

The Testator must exercise his free will, that is, the Will must not be the result either 

of undue influence or fraud of another.  

Williams on Wills 9th Edition at page 64 and 65 stated the following on undue 
influence and fraud: 

“Fraud and undue influence are really questions of knowledge and approval 
rather than of testamentary capacity since what has first to be proved is not the 
lack of capacity of the Testator, but the acts of others whereby the Testator has 
been induced to make dispositions which he did not really intend to make…A 
gift obtained by undue influence or fraud is liable to be set aside upon proof of 
the undue influence or fraud. Undue influence means coercion to make a will in 
particular terms. The principle has been stated by Sir JP Wilde in Hall v Hall15: 
‘Persuasion is not unlawful, but pressure of whatever character if exerted as to 
overpower the volition without convincing the judgment of the Testator, will 
constitute undue influence, though no force is either used or threatened.” 

 “The proof of motive and opportunity for the exercise of such influence is 

required but the existence of such coupled with the fact that the person who has 

such motive and opportunity has benefited by the will to the exclusion of others 

is not sufficient proof of undue influence. There must be positive proof of 

coercion overpowering the volition of the Testator. The mere proof of the 

relationship of parent and child, husband and wife, doctor and patient, solicitor 

and client, confessor and penitent, guardian and ward or tutor and pupil does 

not raise a presumption of undue influence sufficient to vitiate a will and 

although coupled with, for example, the execution of the will in secrecy, such 

relationship will help the inference, yet there is never in the case of a will a 
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presumption of undue influence. There is no presumption of undue influence, 

which must be proved by the person who sets up that allegation. The onus of 

proof resting upon the party propounding a will where circumstances of 

suspicion are disclosed does not extend to the disproof of an allegation of undue 

influence or fraud, the burden of establishing which always rests on upon the 

parties setting it up. The person who affirms the validity of the will must show 

that there was no force or coercion depriving the Testator of his judgment and 

free action and that what the Testator did was what he desired to do…..much 

less influence will induce a person of weak mental capacity or in a weak state of 

health to do any act and in such cases the court will the more readily find 

undue influence…” 

  

As it relates to undue influence in Moonan v. Moonan (1963) 7 WIR 420 Wooding 

C.J. (as he then was) confirmed that the burden to satisfy a Court that the Will was 

lawfully executed is on the proponent of the Will. When there are allegations such as 

undue influence, Wooding C.J. said at page 421 “It is a common place proposition of 

law that undue influence must not only be specifically alleged but also affirmatively 

proved by the person making the allegation. And the essence of undue influence is 

coercion - coercion inducing the making of the dispositions by the Will under 

challenge”. 

  

WHAT ARE THE EFFECTS OF FAILING TO LEAVE A VALID WILL: 

A valid Will is important to ensure that an Estate is distributed in accordance with 

the wishes of a deceased person. However, if a person dies without leaving a valid 

Will then the effect is such that his Estate is distributed in accordance with The 

Administration of Estates Act 2000 Chap 9:01 and such is person is described as 

having died intestate. 

Under Intestacy, according to this Act, the lawful spouse and issue(children) of the 

Deceased, alive at the time of the death of the Deceased, are the primary 

beneficiaries of such an Estate with the lawful spouse being entitled to one half of 

the Estate and the issue (children) being entitled to the other half, divided amongst 

themselves in equal shares.  Where there is a spouse but no issue(children), then the 

lawful spouse is the sole beneficiary of the entirety of the Estate and where there is 

no lawful spouse but issue, the issue(children) would be the sole beneficiaries of the 

Estate and if there is more than one issue(child),  then the Estate is to be shared 

equally between the issues(children). The Act provides that where a person dies 
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intestate leaving no surviving lawful spouse, but dies leaving a surviving co-

habitant, the co-habitant shall be treated for the purposes of the Act as if he or she 

were a surviving spouse of the Intestate. This means that once a surviving co-

habitant gets a Declaration and Order from the High Court deeming them to be the 

co-habitant of the Intestate at the time of death, then armed with such Order and 

Declaration, this surviving co-habitant now steps in the shoes as a Lawful Spouse for 

the purposes of the distribution of the Estate of the Intestate under the provisions of 

the Administration of Estates Act. 

However, time is of extreme essence and importance to a surviving co-habitant, as 

the Act stipulates that a surviving co-habitant claiming a share of the Estate of an 

Intestate under this section shall, within twenty-eight days of the death of the 

Intestate, file with the Registrar of the Supreme Court a notification of interest as the 

surviving co-habitant and, within three months thereafter or such other time as the 

Court considers appropriate, having regard to all the circumstances, obtain an order 

from the Court affirming the co-habitational relationship with the Intestate and 

stating the quantum of the share of the Estate to which the cohabitant is entitled. 

This is most important to note. A surviving co-habitant MUST have their Attorney go 

to the High Court and make a High Court Application for a Declaration affirming 

their co-habitational status with the Intestate; otherwise you WILL NOT, be able to 

make any claim to the Estate of the Deceased Intestate, by stepping into the shoes of 

a lawful spouse for the purpose of distribution of the Estate of the Deceased 

Intestate. 

According to this Act, where a person dies intestate and leaves no spouse, issue or 

co-habitant then the Estate goes to his parents equally (or solely to one parent if 

there is only one surviving parent). The Act further stipulates, where there are no 

parents of the deceased, that the Estate is to be distributed to or held on trust for his 

next of kin living at the time of his death in the following order and manner: 

(a) to the brothers and sisters of the whole blood in equal shares; 

(b) where there are no brothers or sisters of the whole blood, to the brothers 
and sisters of the half blood in equal shares; 

(c) where there are no brothers and sisters of the whole or half blood to the 
grandparents of the intestate in equal shares; 

(d) where there are no grandparents to the issue of the brothers and sisters 
of the whole blood; 
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(e) where there is no issue of the brothers and sisters of the whole blood to 
the issue of the brothers and sisters of the half blood; and 

(f) where there is no issue of the brothers and sisters of the half blood to the 
uncles and aunts of the intestate, being brothers and sisters of the whole 
blood and then of the half blood of a parent of the intestate. 

This Act further provides that in default of any person taking an absolute interest 

under the foregoing provisions, the Estate of the Intestate belongs to the State 

as bona vacantia. 

Section 30 (a) of the Wills and Probate Act provides that in cases of intestacy, 

applications for Administration may be made by the following persons in the 

following order — 

1. the surviving husband or widow of the intestate; 
2. the next of kin, and this right goes in accordance with the order set out 

above; and 
3. the Administrator General; 

Upon interpretation of this section, there is an obvious lacuna in the Law, and our 

Court of Appeal, as seen in CA S 196 of 2013 Ali & Anor v Seetaram, is of the view 

that next of kin under this section, must of necessity, include issue(children) of a 

deceased. In this case at paragraph 53 (d) the Court of Appeal concluded that: “A 

purposive construction of the definition of “next of kin” in the Administration of 

Estates Act is both justified and required, given the absurd consequences that would 

otherwise follow (from the literal interpretation of the section). An exclusive reliance 

on the definition of next of kin in the Administration of Estates Act would prohibit 

“issue” of an intestate deceased, (defined as kin but not next of kin), from applying 

for Letters of Administration. However more distant relatives would be permitted to 

do so even in cases where those relatives could not be beneficiaries on an intestacy.” 

Thus this is an area of the Law which though the Legislation tries to provide 

certainty, the very Legislation itself is the source and cause of much Litigation and 

there are many intricacies and pitfalls along the way in this most highly contentious 

area when emotions of family members usually run very high and passion, greed, 

animosity, fear, hatred and anger all come to the fore; so it is important to have the 

very careful and thoughtful advice and guidance of your own Attorney, when setting 

about putting your affairs in order for the distribution of your assets and estate after 

death. 
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